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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
alter SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above Is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days w/ill be considered timely. 

- If NO period for reply is specified above, the maximum statutory period wrill apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply vwthin the set or extended period for reply wnll, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

Rft-'^pnn.sivf! tn r.nmmunicatiQn(s^ filed on 20 December 2002 . 
2a)\J This action is FINAL. 2b)IEI This action is non-final. 

3) n Since this application is in condition for allowance except for fonnal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle. 1935 CD. 1 1 , 453 O.G. 21 3. 
Disposition of Claims 

4) 13 Claim(s) 2-12 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) IE1 Claim(s) 2-12 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) __ are subject to restriction and/or election requirement. 
Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)n accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

11) 0 The proposed drawing correction filed on is: a)n approved b)n disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 1 20 

13) n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) n Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 119(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 

Attachment(s) 

1 ) □ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) Paper No(s). . 

2) □ Notice of Draflsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent Application (PTO-1 52) 

3) □ Information Disclosure Statement(s) (PTO-1 449) Paper No(s) . 6) □ Other: 
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DETAILED ACTION 


Continued Exam ination Under 37 CPR 1.114 

A request for continued examination under 37 CFR 1.114, including tke fee set fortk in 
37 CFR 1.17(e), was filed in tkis application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and tke fee set forth in 37 CFR 
1.17(e) kas keen timely paid, tke finakty of tke previous Office action kas keen witkdrawn 
piarsuant to 37 CFR 1.114. Appkcant's sukmission filed on 21 Octoker 2002 kas keen entered. 

claim Ohjedions 

Tke numkering of claims is not in accordance witk 37 CFR 1 . 126 wkick requires tke 
original nimikering of tke claims to ke preserved tkrougkout tke prosecution. Wken claims are 
canceled, tke remaining claims must not ke rentmikered. Wken new claims are presented, tkey 
must ke niomkered consecutively keginning witk tke numker next following tke kigkest numkered 
claims previously presented (wketker entered or not). 
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Applicant kas attempted to reintroduce claim 1 wKick was cancelled in tke 7 Marck 2002 
amendment. MisnmnLered claims 1, 10 and 11 of tke 21 Octoker 2002 amendment kave keen 
renumkered 10, 11 and 12, respectively. Please note tkat dependent claims kave keen ckanged 
suck tkat tkey depend from tke appropriate claim. For example, in claim 2, line 1, "1" kas keen 
ckanged to —10 — . 

Claim Rejections - 35 USC §102 

Tke following is a quotation of tke appropriate paragrapks of 35 U.S. C. 102 tkat form 
tke kasis for tke rejections under tkis section made in tkis Office action: 
A person skall he entitled to a patent unless — 

(t) the invention was patented or degcriLed in a printed putlication in tliis or a foreign country or in putlic use or on 
sale in tkis country, more tkan one year prior to tke date of application for patent in tke United States. 

Claims 8-12 are rejected under 35 U.S.C. 102(k) as keing anticipated ky Brice '421. 

Tke patent to Brice discloses tke invention as is claimed. Note figure 10 wkick skows a 
tootkkrusk including an elongated kandle (61) skaped to ke grasped ky a user, a first and second 
neck (64L,64R) extending from an end of tke kandle and said necks supporting first and second 
Lristle supports or kead (66,67) at distal ends tkereof. A plurality of first and second kristles 
extend from tke respective keads. Said first and second kristles extend in tke same direction and 
are sukstantially parallel to one anotker. 


Tke "wkerein" pkrases at tke end of claims 9-12 do not appear to define any structure not 
skown or suggested ky tke Brice patent. Tke first and second plurality of kristles of tke Brice 
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patent will kave a stiffness and tke first and second necks will kave a resiliency, flexikility and 
tending resistance as is claimed. Defining tkat tke resiliency, flexitikty and kending resistance 
are set depending upon totk trusking force and stiffness of tristles suck tkat tke tootlikrusk 
adapts to a dento-gingival jxmction and all otker ckanging surfaces does not define any particvJar 
structure or structural relationsliips not set fortk Ly tke Brice patent. Furtker, since tke patent 
to Brice discloses all of tke structure claimed, it appears it will inkerently function as is claimed. 
Wky would tke tootkkrusk of Brice not adapt as is claimed? Wkat is tke physical difference 
tetween tke tootkkrusk disclosed in tke patent and tkat wkick is claimed? 

claim Rejections - 35 use § 103 

Tke following is a quotation of 35 U.S.C. 103(a) wliick fonns tke kasis for all 

okviousness rejections set fortk in tkis Office action: 

(a) A patent may not te ottained tliougli tlie invention is not identically disclosed or descrited as set forth in 
section 102 of tliis title, if tlie differences between the suLject matter souglit to be patented and tke prior art are 
sucli tkat tke stikject matter as a wkole would kave keen okvious at tke time tke invention was made to a person 
kaving ordinary skill in tke art to wliick said suLject matter pertains. Patentabihty skall not be negatived by tke 
manner in wkick tke invention was made. 

Claims 2-7 are rejected under 35 U.S.C. 103(a) as keing unpatentakle over Brice '421 in 
view of Lamond et al *510. 

Tke patent to Brice discloses all of tke akove recited sukject matter witk tke exception of 
tke kandle kaving an oval-skaped cavity tkerein witk an oval-skaped resilient tkumL contact 


inserted tkerein. 
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The patent to Lamond discloses a tootlitmsli (fig.l) including a handle (4) with an oval- 
skaped cavity (24) therein and an oval-shaped resilient pad (20) inserted into said cavity. 
Resilient pads, as disclosed hy Lamond, are hnown to he provided with toothbrush handles to 
increase the grip of the user. 

It would have heen ohvioixs to one of skill in the art to provide the handle of Brice with a 
cavity and a resilient pad tkerein, as clearly suggested ky Lamond, to increase tke grip of the user 
of such tootlikrusk. 

Response to Arguments 

Appkcant's arguments filed 21 Octoker 2002 kave keen fully considered kut are not 
persuasive. Appkcant argues tkat tke '421 patent discloses no relationship between the stiffness 
of the kristles and tke resilience, flexikility and kending resistance of it nechs and tkus does not 
anticipate tke claims. However, it is noted tkat no particular relationskip kas keen claimed. At 
least none not disclosed or inkerently ackieved ky tke '421 patent. Applicant appears to ke 
claiming tkat tke nechs are set depending on tke krusking force and stiffness of tke kristles suck 
tkat tke tootkkrusk adapts to a dento-gingival junction and all otker ckanging surfaces. Tkis 
does not define any particvJar relationsliip. Merely claiming tkat various components of tke 
tootkkrusk are designed, one part keing "set" witk respect to anotker part, to krusk well does not 
appear to distinguisk from tke '421 patent. Applicant cannot define over tke disclosed 
eqiiivalent structure of tke '421 patent ky mere desired fvmctioning, especially wken suck 
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functioning is reasonatly expected to te perform ty tke '421 tootktrxisk. Further, since tke '421 
patent discloses all the structure that is claimed, it should inherently function or he "set" as is 
claimed. Why would the '421 toothhrush not perform or he "set" as is claimed? 

The logic of the ahove arguments apply to claims 9, H and 12 as such claims also set 
forth "wherein" statements attempting to relate the various characteristics (hristle stiffness, 
hnishing force, resiliency, flexihility and hending resistance of the necks) in a slightly different 
manner. Again, apphcant cannot define over the disclosed equivalent structure of the '421 
patent hy mere desired fianctioning, especially when such function is reasonahly expected to he 
perform hy the '421 toothhnash. Further, since the '421 patent discloses all the structure that is 
claimed, it should inherently he "set" to fimction as is claimed. 

Conclusion 

Any inquiry concerning this commimication or earlier communications from the 
examiner should he directed to Gary K Graham whose telephone nvmiher is 703-308-1270. The 
examiner can normally he reached on Tuesday to Friday (6:30-4:00). 


If attempts to reach the examiner hy telephone are imsuccessfvJ, the examiner's 
supervisor, Rohert Warden can he reached on 703-308-2920. The fax phone nmiihers for the 
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organization wkere tkis application or proceeding is assigned are 703-872-9310 for regular 
communications and 703-872-9311 for After Final commimications. 

Any inquiry of a general natvire or relating to tke status of tkis application or proceed 
skovJd ke directed to tke receptionist wkose telepkone numker is 703-308-0661. 



Gary K Grakam 
Primary Examiner 
Art Unit 1744 


GKG 

Marck 11,2003 


